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Menai Strait Fishery Order Management Association Item 7 on Agenda 

 
Welsh Government Activity: Update 

 
 

Background 
The Welsh Government has carried out a number of activities that are relevant to the 
Association since the last meeting in December.  This report provides a brief report on 
these activities to inform discussions at the Association meeting. 
 
 
Recommendations 

1. That the Association considers its response to the items reported below. 

 

1. Meetings & Correspondence 

1.1 Since the last Association meeting, representatives of the Association and the 
Bangor Mussel Producers Association have met with the new Minister for Natural 
Resources.  This meeting took place on the 25th February in Cardiff.   

1.2 The meeting with the Minister was very businesslike.  The industry 
representatives pledged support for the Welsh Government’s strategic objectives 
for aquaculture, including the doubling of shellfish production by 2020.  Concerns 
were raised that the problems associated with the creation of new Fishery Orders 
in Wales presented a threat to the attainment of these objectives. 

1.3 The MSFOMA representatives tabled two documents for the Minister’s 
information.  The first of these was a letter from Andrew Oliver, setting out his 
interpretation of legal issues raised by WG officials (attached at Appendix A of 
this report).  The second document was a summary of the “Legal Logjams” that 
WG officials have identified over the past few years (Attached at Appendix B). 

1.4 The Minister took an active interest in the concerns raised by the MSFOMA 
representatives, and pledged to look into them.  When pressed for a timescale for 
action, he indicated that he was overseeing a busy legislative schedule 
comprising 3 Government Bills, and that he was unable to make a specific 
commitment, but reiterated his commitment to act. 

1.5 Following the meeting, MSFOMA wrote to the Minister to thank him for the 
meeting (see Appendix C).  No response has been received, but a meeting with 
WG officials is due to take place in Porth Penrhyn in mid-April which will provide 
an opportunity to follow up on the commitments made at the meeting in Cardiff. 

2. Menai Strait West Fishery Order Proposal 

2.1 The Menai Strait (West) Fishery Order was established in 1978 for a period of 30 
years.  This Fishery Order provided the basis for the development of some oyster 
and mussel farming activity in the western Strait.  Unfortunately the Order lapsed 
in 2008, preventing the further development of these businesses.  The operators 
who had been working in this area before 2008 have been progressing an 
application for a new Fishery Order to set the foundations for developing 
sustainable shellfish cultivation in the western Menai Strait. 
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2.2 Progress with the creation of a new Fishery has been delayed by concerns raised 
by WG lawyers.  These arise from the WG perception that a Fishery Order cannot 
be granted for a period of more than 7 years within an area that has been 
designated a Special Protection Area or a Special Area of Conservation, and thus 
must be managed in accordance with the requirements of the EC Habitats  

2.3 At the meeting with the Minister in Cardiff in February, WG officials re-stated the 
view that a Fishery Order in a European Marine Site can endure for no more than 
7 years.  MSFOMA representatives asked that they should review this stance in 
the light of the recent legal advice from Andrew Oliver (Annex A of this report); 
and also asked that WG should take a decision on this matter soon, so that 
MSFOMA could determine its formal response to any decision taken. 

2.4 No further information has been received since the meeting with the Minister in 
February. 

 

 
MSFOMA Secretariat 
March 2015 
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Annex A: Letter from Andrew Oliver to Chair of MSFOMA providing legal advice. 
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Annex B: Summary of “Legal Logjams”. 
 

DELIVERING THE WELSH GOVERNMENT’S AQUACULTURE GOALS 
LEGAL LOGJAMS 

Background 
The Menai Strait is the site of the UK’s largest mussel producing area, which employs 23 local people and generates over £9M in export trade per year for the Welsh 
economy.  All of the shellfish farming activity takes place within the Conwy Bay and Menai Strait Special Area of Conservation, and the industry enjoy a good relationship 
with Natural Resources Wales. 
 
The legal basis of shellfish cultivation is the Sea Fisheries (Shellfish) Act 1967.  This empowers the Fisheries Minister to create “Fishery Orders” that privatise shellfishing 
rights, and allow for sustainable cultivation practices to replace wild harvesting.  The Fishery Order that is the basis of cultivation in the eastern Menai Strait is due to expire 
in 2022. 
 
The industry are keen to build on the success of the shellfish farming in the eastern end of the Menai Strait by reinstating shellfish farming areas in the western Menai 
Strait.  Progress has been delayed be legal logjams, which we have summarised overleaf.  If these can’t be solved, then the Welsh Government’s goals for aquaculture 
growth will not be delivered. 
 
We support the Welsh Government’s goals 
The Welsh Government has set out its intention to double shellfish aquaculture production by 2020.  We support this goal.  From a practical perspective it is both realistic 
and attainable. 
 
Unfortunately a series of legal logjams have halted progress with the development of the shellfish industry in recent years.  WG goals will only be attained if the shellfish 
industry, politicians and officials are able to tackle these legal logjams.  If they are not, there will be no shellfish cultivation in the Western Menai Strait, and the sustainable 
businesses and jobs in the eastern Menai Strait will come to an end in 2022.  The Welsh Government Strategy will not be delivered, and the Welsh Government will also 
have failed to deliver one of the requirements of the EC Regulation establishing the Common Fisheries Policy

1
. 

                                                 
1 See, for instance, the obligations for Member States set out in Article 34 of EC Regulation 1380/2013. 
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Legal logjams 
We have summarised below the legal logjams that have been cited by WG officials.  Our own lawyers have provided us with advice on many of these issues, and we have 
summarised the basis of this advice.   

Issue WG View and Basis MSFOMA View & basis 

Is MSFOMA a “competent 
authority”? 
Competent authorities have 
certain legal duties and 
responsibilities to protect 
European Marine Sites. 

No.
2
 

Legal Basis of view not stated (Professional Privilege cited). 
Yes. 
This is clearly set out in the Conservation of Habitats and 
Species Regulations 2010 by virtue of Regulation 7(3)(b)(ii).  
Duties of Competent Authorities are set out in Regulations 8 & 
9. 
This is not unusual.  Other non-statutory bodies (such as 
Network Rail and Dwr Cymru) are “competent authorities”. 
 

Duration. 
Can the WG make a Fishery Order 
for more the 7 years in a European 
Marine Site? 
 
If 7 years is the limit, then it is 
impossible to secure the economic 
investment needed to develop a 
productive Fishery Order. 

No. 
“To comply with our Habitats Directive Obligations, that [7 
years] was also the maximum period over whit the Welsh 
Ministers could consider granting the proposed Order.”

3
 

 
No clear or consistent legal or scientific basis has been 
presented to support this view. 

Yes. 
There is no legal basis for constraining the duration of a Fishery 
Order in the Habitats Directive. 
There is no scientific basis to underpin a period of 7 years as the 
maximum duration. 
The Grantee of a Fishery Order has a duty, as a “competent 
authority” to protect the European Marine Site. 
The Minister has the power under existing legislation to either 
rescind the Fishery Order or implement byelaws to prevent 
harm arising. 
 
 

Waddensee Ruling 
If it is illegal to make a new Fishery 
Order for more than 7 years, are 
existing Fishery Orders illegal. 

? 
Official and WG lawyers seem to have been unaware of this. 

Yes 
The Waddensee ruling by the ECJ indicates that the Habitats 
Directive applies to existing activities as well as new activities in 
equal measure.  So if the Menai West operation would be 
illegal, any other Fishery Order in a European Marine Site lasting 
more than 7 years would also be illegal. 
 
 

                                                 
2
 E-mail from Bill Somerfiled to MSFOMA, 26

th
 November 2014 in response to our letters of 31

st
 and 27

th
 October 2014. 

3
 Letter from Bill Somerfield to MSFOMA, 18

th
 June 2014 
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Issue WG View and Basis MSFOMA View & basis 

New legislation 
Will the changes proposed in the 
WG Environment Bill improve the 
situation 

Yes. 
The Minister will be able to revoke an Order if it causes harm to 
the marine environment. 

No 
All of the changes that would have made a difference are 
reported to have been vetoed by WG lawyers. 
The only proposal to have survived is a power of the Minister to 
revoke a Fishery Order (which essentially duplicates existing 
powers. 
 

Being Welsh 
Does the Government of Wales Act 
make any difference to the 
application of EC legislation in 
England & Wales? 
 
If it does, then the Welsh industry 
is at a competitive disadvantage to 
England. 
 
 

Yes 
The Government of Wales Act 2006 gives Welsh Ministers 
special responsibilities, different to and more onerous than 
English Ministers.

4
 

No. 
The effect of §80 this Act is to make WG Ministers accountable 
to Europe in the same way as UK Ministers are (since the UK is 
the Member State, and Wales is not).  It does not create a 
different level of responsibility or accountability. 

Welsh Byelaws 
Does the Minister have the power 
to make a byelaw to prevent a 
fishing activity in a Fishery Order? 
 

No. 
This was cited by a WG official as a key constraint on making 
Fishery Orders in European Marine Sites 

Yes. 
This power of the Welsh Minister is set out in the Marine & 
Coastal Access Act 2009 at §189 (relating to powers under §155 
et seq). 

WG Fisheries Strategy 
Can WG achieve the Fisheries 
Strategy goal of doubling shellfish 
aquaculture production by 2020? 
 

? Yes 
But only if all of these logjams are removed. 

 
MSFOMA 
February 2015 
 

 

                                                 
4
 Telephone conversation between James Wilson and Jodi Massey from WG, June 2013. 
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Annex C: Letter from James Wilson to Minister, March 2015 
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Menai Strait Fishery Order Management Association Item 8 on Agenda 

 
North West Inshore Fisheries and Conservation Authority 

Activity 
 
 

Background 
The North West Inshore Fisheries and Conservation Authority (NWIFCA) is responsible 
for managing sea fisheries, including mussel fisheries, in the coastal waters lying 
between the Dee and the Solway Firth.  This area includes the UK’s largest seed mussel 
resource, which is vital to the ongoing success of the Menai Strait mussel fishery.  This 
report provides a brief update on NWIFCA activities that could have an impact on the 
Menai Strait mussel fishery. 
 
 
Recommendation 

1. That the Association should note that the NWIFCA has formally set aside proposals 
for a Morecambe Bay Fishery Order in favour of management through byelaws. 

2. That the Association should note that the NWIFCA has established a new “Bivalve 
Mollusc Working Group” and that it is also proposing to develop a new “Regulation of 

bivalve mollusc fisheries” byelaw. 

3. That progress with the proposed new vessel size byelaw is noted. 

1. IFCA Meetings 

1.1 Since the last meeting of the Association the IFCA Technical, Scientific and 
Byelaws Sub-Committee has met (a special meeting on the 16th December 2014 
and a scheduled meeting on the 10th February 2015) and a Quarterly meeting 
took place on the 13

th
 March 2015.  Some of the matters that are relevant to the 

Menai Strait mussel fishery that were discussed at these meetings are 
summarised briefly below. 

2. Morecambe Bay Seed Mussel Fishery 

2.1 Concerns have been raised by participants in the dredge fishery about the way 
that this resource had been managed during 2014.  The key concerns were that 
there had been delays in the opening of the fishery, and about the policy basis 
and implementation by the IFCA.   

2.2 In response to these concerns, the IFCA has established a new working group, the 
“Bivalve Mollusc Working Group” that will provide a forum for all sectors and 
which is intended to facilitate and expedite management of the seed mussel 
resource in Morecambe Bay. 

2.3 The Association is advised that the members of the Bangor Mussel Producers 
Association invited representatives of the IFCA aboard the Mare Gratia on the 9th 
February 2015 to observe dredging activity at first hand.  A verbal report on this 
visit will be presented to the Association meeting. 
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3. Morecambe Bay Fishery Order 

3.1 The NWIFCA has been working on proposals to establish a new Fishery Order for 
all of Morecambe Bay for the past 9 years.  The proposed new Fishery Order 
would cover all of Morecambe Bay and would establish a Regulated Fishery for 
cockles and mussels, as well as providing opportunities for shellfish cultivation 
within Several areas in the Bay. 

3.2 At the TSB meeting on October 31
st
 the Chief Executive of the NWIFCA submitted 

a report proposing that the IFCA should not progress with a Fishery Order but 
should instead use its byelaw making powers under the Marine & Coastal Access 
Act 2010 to manage mussel and cockle fisheries in Morecambe Bay. 

3.3 At a special meeting of the IFCA subsequently held on 16
th

 December 2014, it was 
resolved that “Future management of shellfisheries in Morecambe Bay and the 
NW District be progressed under byelaw.”  To expedite this decision, the IFCA 
has proposed to establish a “Bivalve Mollusc Working Group”, and has 
promulgated proposals for the membership and terms of reference for this group 
(attached at Annex A). 

4. Proposed new vessel size byelaw 

4.1 At the Technical, Scientific & Byelaws Sub-Committee meeting in February 2015, 
Officers presented a revised version of this byelaw.  A copy of the revised byelaw 
is attached at Annex B of this report. 

4.2 The wording of the byelaw has been considerably simplified.  Text relating to the 
management of the seed mussel dredge fishery in Morecambe Bay has been 
removed, and it is now proposed that a new byelaw, the “Regulation of bivalve 
mollusc fisheries” byelaw should be developed for this fishery. 

4.3 The revised vessel size byelaw addresses the concerns previously raised by this 
Association, and does not seem to have the same unintended consequences as 
earlier drafts. 

4.4 The status of the revised byelaw is not clear.  Minutes of the February TSB 
meeting have not yet been published and thhere is no evidence that the new 
byelaw has been formally “made” by the IFCA itself.  If and when the new byelaw 
is “made”, it will be advertised for consultation before coming into force.  There 
will be an opportunity for this Association to scrutinise and comment upon the 
proposed new byelaw at that point. 

4.5 No information is presently available about the proposed new “Regulation of 
bivalve mollusc fisheries” byelaw.  Progress with this proposal shall be kept under 
review by the Association. 

5. Marine Protected Areas 

5.1 A presentation about Marine Protected Areas (MPAs) was given to the March 
IFCA meeting by Chris Lumb from Natural England.  As well as providing a useful 
review of the current MPAs in the IFCA District that have been established by the 
UK Government under national and international legislation, this presentation 
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highlighted the value of the MPAs created by the IFCA to protect wildlife within 
the District. 

5.2 Members of the Association are advised that there are proposals to create some 
new MPA areas along the coast of north-west England.  In particular, it is 
proposed that the Morecambe Bay and Duddon Estuary Special Protection Areas 
(SPAs) should be combined, and that Marine Conservation Zones (MCZs) should 
be designated to the West of Walney Island and at Allonby Bay on the Solway 
Firth. 

5.3 Underlying these proposals is a recognition that the management of shellfisheries 
must be compatible with MPA objectives.  It is clear that this will require some 
kind of management plan for shellfisheries in Morecambe Bay.  The development 
of such a plan has potential implications for the seed mussel dredge fishery, and it 
will be important to keep this under review. 

 
MSFOMA Secretariat 
March 2015 
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Annex A:  Proposed Objectives and Terms of Reference for the NW-IFCA Bivalve 
Mollusc Working Group 
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Annex B:  Proposed new NWIFCA Byelaw 2: Vessel & Gear Restrictions 
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